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DIGEST 

Protest that offeror did not receive amendments to 
solicitations until after the time set for closing is denied 
absent evidence that the failure resulted from a deliberate 
attempt on the part of the agency to exclude firm. Record 
shows that misaddressing of amendments was due merely to 
agency inadvertence and that protester and agency were not 
aware of mailing error until after the offer closinq time. 

DECISION 

Viktoria F.I.T., GmbH protests the rejection of its offers 
under request for proposals (RFP) Nos. DAJA16-88-R-0120 
(RFP 0 1 2 0 1 ,  DAJA16-88-R-0121 (RFP 01211, and DAJA16-88-R- 
0122 (RFP 0122), issued by the Department of the Army for 
the acquisition of local drayage (hauling) services in 
Grafenwoehr, West Germany. Viktoria argues that the Army 
improperly rejected its offer for failure to acknowledge and 
respond to amendments which it argues it did not receive 
because of agency "gross negligence" in sending the 
amendments to the wrong address. 

We deny the protests. 

The agency admits that certain contracting officials were 
advised of the name change and new address of the protester 
prior to issuance of these solicitations: however, the 
solicitation and amendments were mailed to the wrong 
address, the firm's prior address, because the bidder's 



mai l ing  l ist  f o r  t h e  item was not updated. The agency thus  
asserts t h e  e r r o r  i n  mai l ing t h e  amendments t o  t h e  wrong 
a d d r e s s  was simply a n  inadve r t en t  one.l/ A s  a resu l t ,  
V i c t o r i a  d i d  not  r e c e i v e  t h e  amendments u n t i l  a f t e r  t h e  RFP 
c l o s i n g  dates.2J The Army r e p o r t s  t h e  e r r o r  i n  i t s  records 
has  subsequent ly  been co r rec t ed .  The Army a l s o  no te s  t h a t  
it rece ived  adequate  compet i t ion  on a l l  t h r e e  s o l i c i t a t i o n s ;  
fou r  t e c h n i c a l l y  conforming o f f e r s  were received i n  response 
t o  RFP 0120, three i n  response t o  RFP 0121, and fou r  i n  
response t o  RFP 0122. The Army r e p o r t s  t h a t  it obta ined  
reasonable  p r i c e s  i n  l i n e  with i t s  estimates f o r  t h e  work. 

The p r o t e s t e r  a rgues  t h a t  t h e  agency ' s  improper address ing  
of t h e  amendments shows e i t h e r  "g ross  negl igence" o r  
" i n t e n t i o n a l  d i s r e g a r d "  of t h e  f i r m ' s  ongoing bus iness  
r e l a t i o n s h i p  w i t h  t h e  Army. V i k t o r i a  p o i n t s  out  t h a t  it h a s  
he ld  prev ious  c o n t r a c t s  with t h e  c o n t r a c t i n g  a c t i v i t y  i n  
ques t ion ,  t h a t  it has p rev ious ly  rece ived  correspondence 
from t h e  agency a t  i t s  c u r r e n t ,  c o r r e c t  address ,  and t h a t  
t h e  agency w a s  aware of its in t e re s t  i n  t h i s  work. 

An o f f e r o r  bea r s  t h e  r i s k  of not r ece iv ing  a s o l i c i t a t i o n  
amendment u n l e s s  it is shown t h a t  t h e  c o n t r a c t i n g  agency 
made a d e l i b e r a t e  e f f o r t  t o  exc lude  t h e  f i rm from competing, 
o r  t h a t  t h e  agency f a i l e d  t o  f u r n i s h  t h e  amendment 
i n a d v e r t e n t l y  a f t e r  t h e  f i rm a v a i l e d  i t s e l f  of every 
reasonable  oppor tun i ty  t o  o b t a i n  t h e  amendment. -- See REL, 
B-228155, J a n .  13, 1988, 88-1 CPD 11 25; American Sein-Pro, 

w e  s u s t a i n e d  a p r o t e s t  where t h e  agency i n a d v e r t e n t l y  d i d  
not  provide a f i r m  with s o l i c i t a t i o n  amendments d e s p i t e  t h e  
f i r m ' s  repeated a t t e m p t s  t o  o b t a i n  copies .  
Catamount Cons t ruc t ton ,  Inc. ,  B-225498, Apr.%: e&: 87-1 
CPD 11 374. Our r a t i o n a l e  f o r  s u s t a i n i n g  a p r o t e s t  i n  t h e  
l a t t e r  circumstance is  t h a t  t h e  s t anda rd  of f u l l  and open 
compet i t ion ,  under t h e  Competit ion i n  Cont rac t ing  A c t  of 
1984, 10 U.S.C. § 2302(3); 41 U.S.C.  § 403(7) (Supp. I V  
19861, r e q u i r e s  t h a t  a n  agency t a k e  s t e p s  t o  e n s u r e  t h e  

B-231823, Aug. 31, 1988, 88-2 CPD l[ 209. Thus, f o r  example, 

1 /  W e  note  t h a t  t h e  c o n t r a c t s  are f o r  work t o  be performed 
o u t s i d e  t h e  U n i t e d  States ,  and,  t h u s ,  a l l  t h r e e  RFPs were 
exempt from t h e  requirement f o r  synops i s  i n  t h e  Commerce 
B u s i n e s s  Dai ly .  See Federa l  A c q u i s i t i o n  Regula t ion  ( F A R )  
S 5.202(a)(12) (FX84-28). W e  a l s o  note  t h a t  t h e r e  is  no 
d i s p u t e  regard ing  t h e  m a t e r i a l i t y  of t h e  amendments. 

- 2/ The record i n d i c a t e s  t h a t  t h e  p r o t e s t e r  ob ta ined  t h e  
s o l i c i t a t i o n s  e i t h e r  by m a i l  o r  hand, and submit ted o f f e r s  
based on t h e  unrevised s o l i c i t a t i o n s .  
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s o l i c i t a t i o n  materials are made a v a i l a b l e  t o  a l l  r e spons ib l e  
sources. where a bidder  o r  o f f e r o r  a v a i l s  i t s e l f  of every 
reasonable  oppor tun i ty  t o  o b t a i n  t h e  documents, and t h e  
agency f a i l s  t o  provide t h e  documents, t h e  agency may be 
found t o  have e f f e c t i v e l y  denied t h e  p rospec t ive  bidder  or  
o f f e r o r  a n  oppor tun i ty  t o  compete, i n  v i o l a t i o n  of t h e  
requirement f o r  f u l l  and open competi t ion.  See T r a n s  world 
Main tenance ,  I n c . ,  6 5  Comp. Gen. 401 (19861, 86-1 C P D  11 239. 

Here, t h e  p r o t e s t e r  does not  a l l e g e ,  and t h e  record does not 
show, any d e l i b e r a t e  a t t empt  t o  exclude t h e  p r o t e s t e r  from 
t h e  competi t ion.  The record merely r e f l e c t s  inadvertence on 
t h e  p a r t  of t h e  Army. While t h e  p r o t e s t e r ' s  c o r r e c t  addres s  
and new t r a d e  name were known t o  cer ta in  personnel  w i t h i n  
t h e  a c t i v i t y ,  t h i s  in format ion  was not communicated t o  t h e  
personnel  r e spons ib l e  f o r  mai l ing these t h r e e  R F P s ,  who 
r e l i e d  on a mail ing list which had not been updated. 
F u r t h e r ,  t h e r e  is no evidence t h a t  t he  p r o t e s t e r  or  agency 
was aware of t h e  mail ing e r r o r  u n t i l  a f t e r  t h e  c l o s i n g  d a t e  
f o r  submission of o f f e r s .  Thus, it is not a case where t h e  
agency precluded t h e  p r o t e s t e r  from competing by mishandling 
repeated t i m e l y  r eques t s  f o r  t h e  amendments. F i n a l l y ,  t h e  
record shows t h a t  adequate competi t ion a t  reasonable  p r i c e s  
w a s  ob ta ined .  

- 

Consequently,  t h e  p r o t e s t s  are denied. 
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